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COUVI LLI ON, Special Trial Judge: This case was heard

pursuant to section 7463 in effect when the petition was filed.?
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.

Unl ess ot herwi se indicated, section references hereafter
are to the Internal Revenue Code in effect for the year at issue.
This case is decided without regard to the burden of proof. In
sonme instances, sec. 7491 shifts the burden of proof to
respondent. Since this case involves only a question of |aw,
sec. 7491 is not applicable here.



Respondent determ ned a deficiency of $1,586 in petitioners’
Federal inconme tax for the year 2001

The sol e issue for decision is whether Social Security
benefits received by Tony G Mntgonery (petitioner) during 2001
are includable in gross incone under section 86(a).

Sone of the facts were stipulated. Those facts and the
acconpanyi ng exhibits are so found and are incorporated herein by
reference. Petitioners’ |legal residence at the tinme the petition
was filed was Marion, [llinois.

Petitioner was a career enployee of The Kroger Co. (Kroger),
a nationw de super market chain, having worked for Kroger for 28
years. He was enployed in a managerial capacity overseeing
approxi mately 80 Kroger stores in southern Indiana and sout hern
II'linois. H's duties required visiting each store to nake sure
t hat the nmerchandi sing policies of the conpany were being
followed. 1In effect, he served as a |iaison between the
i ndi vidual stores and the conpany headquarters.

Petitioner was seriously injured during the course of his
enpl oynent sonetine during 1990. Wile he was at a store at
Mercury, Illinois, in connection with a renodeling of the store,
a customer accidentally rammed himw th a shopping cart. The
accident, as it turned out, caused petitioner to suffer serious
spinal injuries. Al though petitioner initially was not disabl ed,

and he conti nued working, he did so with pain, which, over
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several years, progressed in intensity. He had several back
surgeries and, finally, was unable to work. He was retired for
disability in May 1999.

During his career with Kroger, petitioner availed hinself of
purchasing disability insurance that woul d pay benefits to
enpl oyees injured or otherw se disabled in connection with their
enpl oynent. Petitioner’s condition warranted benefits under this
i nsurance. Upon his retirenent, petitioner began receiving these
benefits. The parties agree that these benefits were not
includable in petitioner’s gross incone. Petitioner also
recei ved workman’ s conpensati on benefits, which are not at issue
inthis case. Under the terns of the insurance policy at issue
here, the benefits term nated whenever the enpl oyee becane
entitled to Social Security benefits.

Under the terns of the enpl oyer-sponsored insurance,
petitioner received benefits fromthe date of his retirement from
1999 up to the year 2001. The terns of that policy, however,
requi red the enpl oyee-beneficiary to apply for disability Soci al
Security benefits, and, if the enployee were found eligible for
disability Social Security, the benefits of the enpl oyer-
sponsored i nsurance woul d cease.

As required, petitioner applied for disability Soci al
Security benefits, and he was determned to be totally and

permanent|ly di sabled. The issue in this case involves the



disability Social Security benefits petitioner received during
2001. Petitioner’s position is that the disability Soci al
Security benefits are not includable in his income because these
benefits are nerely a continuance of the enpl oyer-sponsored

i nsurance benefit and, since those |latter benefits are not

t axabl e, that exenpt characteristic extends or carries over to
the disability Social Security benefits. Petitioner did not

i nclude these benefits as inconme on his 2001 Federal incone tax
return. O the $41,685 in Social Security benefits he received
during 2001, respondent determ ned that $9,511 of these benefits,
pursuant to section 86(a), was includable in incone.

Prior to 1984, certain paynents nmade in |lieu of wages to an
enpl oyee who was retired by reason of permanent and total
disability were excludable fromthe enployee’s gross inconme under
section 105(d). However, the Social Security Act Amendnents of
1983, Pub. L. 98-21, sec. 122(b), 97 Stat. 87, repealed the
limted exclusion of disability paynments provided by section
105(d), effective with respect to taxable years beginning after
1983. Since 1984, Social Security disability benefits have been
treated in the sane manner as other Social Security benefits.

Sec. 86(d)(1).2 These benefits are subject to tax under the

2Sec. 86(d)(1) defines “Social Security benefit” as any
anount received by reason of entitlenent to a nonthly benefit
under title Il of the Social Security Act, which includes
(continued. . .)



provi sions of section 86. Mki v. Conmm ssioner, T.C Meno. 1996-

209; see Ernzen v. United States, 875 F.2d 228 (9th Cr. 1989);

Wallers v. United States, 847 F.2d 1279 (7th Cr. 1988).

Section 61(a) provides that gross incone includes all incone
from what ever source derived, unless excludable by a specific
provi sion of the Code. Moreover, section 86(a), for the year at
i ssue, provides that gross incone includes Social Security
benefits in an anobunt equal to a prescribed fornula therein
provided. Petitioner has not chall enged the conputation by
respondent under this fornula.

The Court rejects petitioner’s contention that disability
Social Security benefits constitute accident or health insurance
under section 104(a)(3), or that the Social Security benefits
cone under the “unbrella” of the tax-exenpt benefits he was
receiving fromthe enpl oyer-sponsored i nsurance. The repeal by
Congress of former section 105(d), which specifically provided
for the exclusion frominconme of certain disability benefits and
t he enactnent of section 86, with the section 86(d)(1)(A)
provision that the term “Social Security benefits” includes
benefits received under title Il of the Social Security Act
(which includes disability Social Security benefits), indicates

quite clearly to the Court that Congress did not intend that

2(...continued)
di sability insurance benefit paynents.
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disability Social Security benefits could be construed as an
accident or health plan under section 104(a)(3), or that
disability Social Security benefits are otherw se excludable from
gross incone. The Court, therefore, rejects petitioner’s
contention on this issue. Respondent is sustained.

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

for respondent.




